	TYPICAL CIVIL

1. Takes place over the course of a day or longer, or part of a day

2. Caucused in separate rooms, starting and interspersed with joint meetings

3. Mediators hold separate confidences

4. Mediators have pleadings or case statements

5. No pre-mediation assessment and screening
 

6. Solicitors present

7. Results in binding agreement and Tomlin Order.

8. Mediator impartial, but may suggest proposals or privately indicate their views

9. Typically undertaken by individual mediators, who may be lawyers or from other commercial professions

10. Typically referred by Court or solicitors to one of a Panel of mediators taken from national or regional organisations

11. Unregulated so far, but mediators generally members of either CEDR or ADR Group; currently various initiatives for registration or regulation underway

12.  “Voluntary”, but increasingly under pressure of costs sanctions

13. May take place before, or following stay of, litigation

14. Privately Funded, but increasingly may be under terms of insurance 
	TYPICAL FAMILY

1. Takes place over a series of meetings, a few weeks apart

2. Usually in the same room; increasing minority “shuttled” 

3. Mediators and parties share everything, even if shuttled

4. Mediators may not have access to Court or legal documents

5. Follows assessment process and screening

6. Solicitors not present

7. Results in confidential summary given effect by lawyers or Court 

8. Mediator impartial, and will not usually evaluate or be directive 

9. Typically undertaken by members of mediation services in the professional or charitable sectors 

10. Typically referred by solicitor or self referral by parties to named mediation service

11. “Regulated”, in that all mediators practising publicly funded work are accredited and supervised at least as rigorously as family lawyers.

12.  “Voluntary”, but triggered by Funding Code referral in publicly funded cases or “contact activity direction”

13.  Generally takes place before, but increasingly, alongside, litigation

14. Privately or publicly funded


	“TYPICAL”HYBRID

1. Either/ both

2. Either/ both

3. Either/ both

4. Either/ both

5. Unclear – either?

6. Either/ both

7. Unclear – either?

8. Either/ both

9.  May depend on whether pre-/post-proceedings 

10. Mediators can come from both “sides” of profession

11. Depends on 9. above

12. As above

13. either/ both

14. Opportunities for both private and public funding


The Essential Differences Between 

Family And Civil Mediation Models 

– a note for ADR practitioners and referring solicitors

The table overleaf sets out the defining features of the family and civil models, and adds a third column for devising a “hybrid.”  In order to exemplify the differences, it is inevitably over-simplified. Any of these differences is open to detailed discussion as to whether the distinctive elements remain justifiable. For example, what about the different approach to provision of documents? Or the (non-) binding nature of settlement proposals? To the open-minded/ creative mediator seeking to find common ground between these approaches, these issues are brought into stark relief when a case is referred that appears to straddle the jurisdictions. 

A “hybrid” mediation model 

There is in principle no reason why a model cannot be created for a specific case that uses elements from both accepted models. Whatever we devise for our “third column” will be transparently constructed and boundaried, adopting those aspects of each model that are most likely to assist (see [2009] Family Law.)

Examples

Example 1: Intergenerational farming litigation

The final hearing in Chancery proceedings over respective interests in a family farm was stayed pending mediation between the four parties, two of whom were divorcing spouses in ancillary relief proceedings, themselves adjourned generally pending the outcome of the Chancery proceedings.  Total costs to date in the four-year long proceedings were over £30,000.  Following separate “assessment meetings, ” a hybrid family/civil mediation took place lasting one day, attended by the four parties and their solicitors and counsel, a Tomlin Order was concluded in the Chancery proceedings, and a publicly funded privileged family mediation also produced a Memorandum of Understanding in respect of the ancillary relief proceedings.  The total cost to the four parties and the public purse was just over £2,000.

Example 2: Inheritance Claim in civil proceedings
A referral was made to The Mediation Centre because of our experience in both civil and family matters. Mediation took place over a day between the Claimant widowed mother claiming a share in the estate left by her estranged deceased husband to three children, who were themselves at different stages of estrangement from the mother. Although the basic model used to reach settlement was solicitor-supported civil mediation, a flexible approach was used to allowing joint meetings (sometimes between family members with the support of the mediator but not the lawyers) to deal with the sensitivities of the issues and the prospect of ongoing relationships following the resolution, resulting in a Tomlin order.
© Neil Robinson www.themediationcentre.co.uk  January/ September 2009

Notes to Table

� Just as in family mediation, the number of sessions is unpredictable, so there is considerable variation in the length and format of the civil meetings. Typically however the family process is one stretching over weeks, whereas civil cases are usually resolved over one continuous session


� Virtually all civil cases start with a joint meeting, to which they return from time to time. Negotiation typically however takes place between separate camps, unlike family


� Civil mediations use the mediator’s ability to hold confidences about parties’ positions (“caucusing”) whereas family mediators generally consider it inappropriate to “hold secrets” even when shuttling


� Policy about provision of documents varies widely in family mediation, and increasingly documents are provided in cases of complexity. Civil mediations will almost invariably be assisted by the provision of mediation case statements, and often pleadings and bundles.


� Whilst no formal screening or assessment (such as in family) takes place in civil mediation, there is substantial pre-mediation process activity


� This is not so usually the case in lower-value County Court mediations


� The area of suggesting proposals, evaluation or direction in mediation is controversial (see [2008] Family Law…., but it is probably more common for civil mediators to express private views on the merits.


� The choice of mediator in the commercial filed is much more complex; Court schemes vary, some use Judges themselves (the Technical and Construction Court scheme) and others use provider organisations


� There is currently much change and debate about regulation and registration in the civil arena.


� There is research in the civil, but not family jurisdiction, suggesting that pressure to mediate may be counterproductive – see “Twisting arms: court referred and court linked mediation under judicial pressure” – Dame Hazel Genn 21/05/07 � HYPERLINK "http://www.justice.gov.uk/publications/research210507.htm" �www.justice.gov.uk/publications/research210507.htm� 








