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“The reason they are still 
fighting is because they are not getting the opportunity to make peace.”

The Next Generation:

– Abdul Wahid Baghrani – International Herald Tribune 18.08.09

The Next Generation:
· of Models of Mediation:

· Some basic principles (pp2-5)

· Hybrid/ civil mediations (6-7)

· Conflicted children cases (11-12)
· of Models of Partnership:

· Working with lawyers (7-8)

· Working with Cafcass and the Courts (8-10)
· of Markets (13-14)

· of Mediators (14-15)
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Why do we need greater diversity of practice?
To provide a greater, more robust opportunity to “make peace”

Some Basic Principles
Whether you travel the breadth of extremities 
or stick to 
some straighter line
· Joni Mitchell 

· Hejira 1976

“Rules and Models 

destroy genius and art” –   

 William Hazlitt 

18th century essayist

Defining and Distilling the Essence of Mediation
“An imperfect procedure that employs an imperfect third party to help two imperfect people conclude an imperfect agreement in an imperfect world” – Lenard Marlow “Divorce Mediation – a practice in search of a theory”

Distilling the Essence of Mediation

Mediation as Jazz-
“Spontaneous Invention within a Theoretical Framework”
Charles Mingus 

– Haitian Fight Song   
4 Principles of Mediation
1. Voluntary

2. Confidential/ privileged, subject to exceptions

3. Impartial

4. Decision-making lies with the participants

5 Stage Process of Family Mediation
1. Agenda setting

2. Gathering and sharing information

3. Identifying options

4. Exploring options

5. Finding mutually acceptable proposals

The Edges of Orthodoxy- 
You Did What?
ABA 2008 

Task Force on Improving Mediation Quality 

– 4 key factors:

1. Preparation

2. Case by case Customisation

3. Analytical techniques

4. Persistence

John Wade March 2009

A ten stage process for creating the model 1
1. Expectations

2. Subject matter

3. Complexity/ entrenchment

4. Risk assessment

5. Aims and objectives
A ten stage process for creating the model 2
6.
Position re Court proceedings

7. Design the bespoke model

8. Discuss with PPC 

9. Agree with participants/ representatives- sign up AtM

10. Additional ground rules

Developing the Model, not Breaking the Mould
Distinguish:

1. Variations which fall inside standard Agreement to Mediate

2. Variations which may require modification of Agreement to Mediate

3. Variations which are no longer recognisably or fundably mediation
Civil/ Hybrid/ Family mediation
· Why do we need a new model?

· Is there a shared ethical base? – the approach of litigation lawyers

· Essential Differences – and opportunities for hybrids and for family mediators 

Civil/ family spectrums
Subject matter
Civil Claim<-----------------------(family dispute

Desired outcome
Commercial bargain(-----(ongoing relationship

Complexity/ conflict
High conflict<---------------(financial complexity

Some examples
· Intergenerational disputes

· Family business disputes

· Inheritance disputes

· Cohabitation and same-sex

Shuttled and caucused mediation
· Dangers

· Benefits

· Safeguards

· Opportunities

· Distinguishing shuttle and caucus

· Involvement of lawyers

Lawyers and Mediators – Working in Partnership/
· ‘We stand ready to co‑operate to promote true openness, to break down barriers that separate people.’ 

· ‘Partnership and co‑operation is not a choice; it is the only way to advance our common humanity.’ (Barack Obama, Berlin, 24 July 2008)

Transforming relationships
FROM
entrenched, adversarial, self‑interested, in a vacuum or with a silo mentality and focused on fighting the battle, 

TO
to co‑operative, collaborative, engaged in effective communication and dialogue, focused on working towards a common solution, and on parenting/working in partnership

Mediators and lawyers in Partnership
· Involvement and investment in Mediation 

· Inter-disciplinary working

· Stimulating understanding

· Indirect Participation - models

· Feedback, interim summaries

· Information/ Guidance/ Advice

· Summaries and Feedback

· Direct Participation - models
4 Layers of Information, Guidance, Advice
Guiding principle from statute:
e.g. the welfare of the child is paramount

“Fairness is the guiding principle” 
2.       Checklist of common sense guidelines:
e.g.  Section 1(3) Children Act – Welfare checklist.

Section 25 MCA considerations.

3.       Guidance from case law:

e.g.  Stack –v- Dowden

The move towards and away from shared residence

The principles about relocation in Payne

4.Guidance from understanding of local circumstances:

e.g.  CAFCASS resources and procedures

Clean break or nominal maintenance?

Effectiveness of FDRA

A model for 
working in partnership with Cafcass and the Courts
· LFJC ADR committees – membership and remit

· What the Family Courts expect from Parents

· A model for meeting the Court’s expectations 

· A model for regaining ownership 

· A package of measures – letters, leaflets

· What next? – PLP and PLO

They t…ck you up,

your Mum and Dad

CP v AR 2009 EWCA Civ 358

Philip Larkin/ Adrian Mitchell

Let’s use the children as weapons,
let’s use the children as bait,

let’s keep each other’s memory

hated and naked and shamed

 

let’s use the children as infantry,

let’s use the children as spies,

let’s bring them up with the Director’s cut

with spin and with spite and with lies,

 

let’s use the children as weapons

let’s use the children as snares 

we’ll have plenty more years of reprisals 

if we make our unhappiness theirs.          Clare Kirwan 2006
A model to reconcile “values”
1. ENHANCING THE PARTICIPATION OF THE CHILD

2. ENCOURAGING CO-OPERATION AND CO-PARENTING

3. TAKING DOMESTIC ABUSE SERIOUSLY/ SAFEGUARDING

4. ENCOURAGING IMPLACABLE PARENT/ ENFORCEMENT

5. PROPORTIONATE USE OF RESOURCES

6. PUBLIC INTEREST PRIVATE ORDERING
Family mediation and the court system
· Before,  during or after proceedings

· Alternative or complementary  to litigation

· Always capable of addressing all issues

· Open financial disclosure fits both processes

· Mediating “in the shadow of the law”

· Court system has law as the main consideration, in mediation law is one of many
A model for choice between mediation and Cafcass intervention in troubled times
· Delay

· Continuity

· Relative cost

· Demographics

· Child consultation

· Welfare issues

· Principles and values of voluntary mediation

· Out of the adversarial arena

· All-issues 

· Outcomes; research – L.Trinder  2008FL 338

NB: Choosing the Right Process 

– Reclaiming Client ownership
Mediation and the PLP First Appointment - Models
1. Compulsory referral to mediation assessment pre-issue?

2. Compulsory referral to mediation assessment on issue?

3. Mediator in attendance at First Appointment?

4. Referral to mediation (assessment) post-first appointment?

       NB Judicial Awareness remains patchy!

Implications for the mediation model
· Voluntariness?

· Privilege 

· Impartiality

· Client control

· A place apart
“The Court orders the parties to attend voluntary mediation”
OR

 “There will be a discretionary gratuity of 10% added to your bill” 
A more sophisticated model of privilege – what might be shared?
· Safeguarding information

· Bare information about participation

· Shared information about background

· Whether/ what agreement reached

· Detailed proposals

· Mediators’ “evaluation”

· Child’s wishes and feelings

A form of words to accompany the standard FMA confidentiality clause
A and B propose, subject to legal advice, that the privilege that attaches to this Summary/ 

clauses *-* of this Summary may be lifted to the extent that it may be disclosed to Cafcass/ within proceedings”

When it’s not Mediation as we know it - CDADR
Basic features:

· Mediation service as jointly appointed expert

· Definitive assessment of parents’ ability to co-operate

· ADR informed by Court documentation

· Report to Court – very positive outcomes!

· Not fully voluntary, impartial, confidential, BUT recover client ownership by…..

additional ground rules of CDADR
in revised Agreement to Participate:
· Non-abusive, even if not voluntary 

· Protecting safety

· Respectful

· Open Minded

· Impartial 

· Non-judgemental

· Time limited, task centred 

· Not finding facts or fault

· Non adversarial but problem-solving 

· Aimed at bringing an end to litigation

· Looking for what can be agreed, not what is in dispute

· Optimistic 

· Forward facing 

· An opportunity for a fresh start

Interlude –Transformations
· The professional (delusional?) optimist

· L’homme arme

· “There’s many a dark and a cloudy morning

      Turns out to be a sunshiny day”

(The Banks of the Sweet Primeroses
The Next Generation of Markets (1)
The Challenge

· PF mediations stuck around 13-14,000 p.a.?

· Mediation increasing as a proportion of private law applications?

· 10% increase in 2009?

· WTs rising at faster rate

· If there is a climate change in expectations, why do conversions seem to be reducing?

The Next Generation of Markets (2)
Compulsion builds the market 

BUT

Voluntariness empowers the mediation

Cf: Hazel Genn – “Twisting arms: court referred and court linked mediation under judicial pressure” 2007

The next Generation of Markets (3)
Opportunities:

· Private Law Programme

· MoJ compulsory assessments

· New, more robust, models – eg CDADR

· New areas of work – e.g. cohabitants

The Next generation of Mediators - Membership
To Boldly Go……

· Common interest, 

   not competition

· Quantitative easing 

    – cf CFL

· The best of all professions

· The special place of FMA

· Support after training

· Innocence and Experience

What unites us is greater than what sets us apart
· Clients?

· Professionals engaged in the FJSystem?

· Mediation lead bodies?

· Fellow mediators and colleagues?

Barack Obama – Cairo August 200942
David Robertson – Last Night of the Proms 12/09/09

Transforming the culture of litigation
A case study -

the Isle of Man

Mediation 

Service

2008-9

Some outcomes
· Creating the environment

· Maintaining standards – PPCs and training

· A new mediator standard?

· CoP for interdisciplinary working

· Funding

· New materials – Agreement to Mediate?

· More joined-up thinking PLEASE!

Final Chant
Long live the man

Long live the woman

Who use both courage and compassion

Long live their Children

Adrian Mitchell
