Court Directed ADR in Entrenched Family Cases

“Guidance” for Judges, Guardians and Representatives

In considering whether it would be appropriate to make a direction for the appointment of a mediation service to undertake Court Directed ADR
 in an entrenched family case, it may be worth considering the following:

(a)
Has a r.9.5 Direction been given?  If not, it is unlikely that the case is sufficiently entrenched as to justify such "expert intervention".

(b)
Does the Children's Guardian, or the Children’s Guardian in tandem with the Children's Solicitor, consider that the conflict resolution required is beyond his or her expertise or resources, or that the opportunity offered by an independent service would be qualitatively different from that which might be offered by Cafcass?  If not, a direction is likely to be inappropriate (by analogy, consider the ability of a Guardian as expert to consider attachment issues).

(c)
Has every possibility of voluntary engagement with mediation been exhausted?

(d)
Has every opportunity for Dispute Resolution through Cafcass been exhausted?

(e)     Is the proposed model likely to be more appropriate than a contact activity direction for mediation assessment followed by voluntary, privileged mediation?  

(f)
Is the proposed definitive assessment of the parties’ ability to co-operate and communicate, through mediation or otherwise, likely to result in a resolution of the proceedings, and be cost effective? 

(g)      Is there a need for some or all of:

1) the mediator needing detailed information about the background of the dispute in the form of a Court bundle?

2) there being an element of direction to the “mediation”?

3) there being an element of assessment or evaluation to the “mediation”?

4) the Court requiring a report which would not normally be satisfied by the privileged mediation summary?

5) the “mediation” therefore not fully voluntary or privileged in its usual sense?

If after applying the above questions and any standard PLO/ PLP questions applicable to the appointment of an expert in family proceedings (delay, cost, proportionality etc) it is still felt that such a referral may be appropriate, the likely terms of such a direction will be as follows:  

The Children’s Solicitor/ Guardian do have leave to instruct (A named Mediation Service) to prepare, file and serve an assessment report as to the parties’ ability to co-operate and communicate with each other and to engage in Appropriate Dispute Resolution, and as to any progress made towards resolving issues co-operatively by (date) …..

A joint letter of instruction be agreed and sent by……. The Children’s Guardian do have leave to release the trial bundle/ an agreed edited bundle of documents to the named Mediation Service, and the costs of the above assessment shall be limited to £x + VAT and be deemed a proper disbursement on the public funding certificates of the publicly funded parties.
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� This is a model of “mediation” developed to meet the needs of entrenched cases by providing a definitive opportunity to parents to explore the possibility of a co-operative outcome. Funding may be provided by the LSC, but is subject to all the usual caveats. Currently by negotiation with the LSC only The Mediation Centre appears allowed to offer it. It is discussed in more detail at [2006] Family Law 139 


� There is still no model of compulsory, non-privileged mediation in England and Wales, although models may be negotiated to suit the circumstances of the case (see NR [2008] Family Law 2008 926 and following). Indeed, an attempt to direct such mediation would not meet the requirements of the LSC in publicly funded cases.
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