Developing Family Mediation - Some Basic Principles

•
A core belief of mediators is that people in conflict can, and should, be given every opportunity to work together to resolve their disputes co‑operatively, for their own sakes and for the good of their children and society. A core expectation of Courts should be that the potential for co-operative resolution has been definitively assessed

•
The greater the level of conflict, the greater the imperative to find a mediated solution, the greater the rewards of doing so, and the greater differential in outcome.

•
In principle, any dispute, at any stage of litigation, is potentially suitable for mediation, with appropriate judicial oversight. See Thorpe LJ in Al-Khatib v Masry [2004] EWCA Civ 1353, [2005] 1 FLR 381.

•
Effective ADR in complex and entrenched cases is likely to involve working in partnership with other professional colleagues and the court process – a far more evolved multi‑disciplinary approach than we have previously embraced.

•
If the parties want to attempt to work co‑operatively, if there is a public interest in them doing so, but the traditional models will not fit, we have an obligation to examine whether an alternative, bespoke model can be created. If we take this seriously, it will impact on how we assess suitability for mediation or other ADR processes.

•
Therefore, the job of the family mediator is to expand, not limit, those areas where mediation might effectively be used to resolve disputes. The question must not be ‘does this problem fit my model of ADR?’ but, instead, ‘is it in the interests of this family to resolve their conflicts co-operatively? If so, can I provide a cost‑effective process that will give the parties the opportunity to achieve this?’ That is, the mediator must develop the process to meet the needs of the clients, rather than expect them to conform to a rigid model.

•
The effectiveness of the mediation will depend upon the commitment of the parties, the creativity and experience of the mediators, and their understanding and knowledge of the context, and the establishment of agreed boundaries, ground rules and processes through the negotiation of an agreement between the mediators and the participants.

•
The most effective mediation services in the future will be those that can offer a wide range of flexible models, perhaps in addition to other ADR services ranging from collaborative law to contact assessments.
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